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Water Quality Standards Program
Requirements Governing Water Quality Standards Rule

On May 25, 2018, the Department of Environmental Protection (DEP) Division of Water & Waste
Management commenced a forty-five day public comment period and subsequently held a public
hearing on July 10, 2018 to accept oral and written comments on proposed revisions toc the WV
legislative rule “Requirements Governing Water Quality Standards,” 47 CSR 2. DEP proposed the

following substantive revisions (summarized):

5.2.h.5 Allow averlapping mixing zones (as per HB 2506)

8.2.b Harmonic mean as critical design flow for human health criteria (as per HB 2506)
8.5.a Adding Biotic Ligand Model (BLM) for copper
8.23 Revising human health criteria to match EPA-recommended criteria

Public Notice, Hearing, and Comments

The following sections are included:

A. Statement of Notices to Public
B. DEP response to comments

C. Written & Oral comments
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A. Notices to Public

The public was noticed of WV Water Quality Standards {(WQS) 2018 proposed rule changes in
several ways. On May 25, notice of proposed changes to 47 CSR 2 was published on the WV
Secretary of State’s website, and subseguently on June 1 in the WV State Register, Volume XXXV,
Issue 22. On May 29 the DEP WQS Program sent an email notice to previous attendees of WQS
public meetings, and a press release was sent from DEP Public Information Office on May 30. A
legal ad regarding proposed rule changes was published in The Charleston Gazette-Mail newspaper
an June 6. All notices gave a brief summary of the proposed rule changes, provided access to the
proposed rule, and notified the public that the comment period would be open until the end of the

public hearing at 6PM on July 10 in Charlestan, WV at WV DEP Headquarters.
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B. DEP response to comments

WYV Department of Environmental Protection (DEP) response to
comments to 47 CSR 2 Rule Revisions

DEP is grateful to every person and organization who participated in this public process to revise
47 CSR 2 Reguirements Governing Water Quality Standards rule. Because water quality is a
concern for everyone whao lives, warks, and plays in West Virginia, public invalvement in this
process is invaluable. DEP thanks you for providing your views and concerns on this very

impartant subject. Specific responses to comments may be found below.
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Written Comments on 2018 Proposed WQS Rule — DEP Responses

Commenter: American Electric Power (AEP) (Comments pages 1-5)

AEP Comment 1: “Overlapping Mixing Zones.” AEP suggests leaving paragraph 5.2.h.5 as is, and
instead amending subdivision 5.2.].

DEP Response: DEP has proposed to allow overlapping mixing zones cansistent with the
Legislative revision of W. Va. Code §22-11-7b(c), which allows the Secretary to permit
mixing zones to overlap, but not go beyend one-half mile upstream of a public water
supply. This change, however, does nat preclude DEP from requiring mixing zones to
comply with all other guidelines and cenditions of mixing zones, as established in 47 CSR 2
Section 8.5.2. In order to implement the changes made by the WV Legislature, as well as
to ensure any permitted overlapping mixing zones also comply with all ather mixing zane
requirements, DEP has propased to amend Paragraph 5.2.h.5, which currently expressly
prohibits overlapping mixing zones. Leaving Paragraph 5.2.h.2 as is would create
confusicn, as it currently states “mixing zones shall not ... overlap one another.” The
proposed change will eliminate this prohibition of cverlapping mixing zones. Furthermore,
as DEP received several comments asking to clarify the subsection referred to in the
proposed language for paragraph 5.2.h.5, the amended section 5.2.h.5 will read:

“5.2.h.5. Overlap one anather, except that the secretary may allow mixing zones
for human health criteria to overlap; provided, the overlapping mixing zones
comply with all guidelines and conditions of subsection 5.2 herein.”

AEP Comment 2: “Methodologies for Site-Specific Criteria.” AEP asks that “a site-specific criterion
far copper be allowed using methads other than the BLM. Other methods include a WER study,
the recalculation procedure, or the resident species procedure (as discussed in US EPA’s Water
Quality Standards Handbook). A BLM-based site-specific criterion for copper is predictive in
nature regarding potential toxicity whereas a WER study is confirmatory (standard test organisms
are tested using site water).” AEP also notes the “need to discuss with DEP a suitable number of
sampling locations and sampling events” before using either of these methods to develop criteria.

DEP Response: DEP has proposed both the use of the biotic ligand model (BLM) and the
Water Effect Ratio (WER) as part of the NPDES permitting process, and both would be
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able to be used to develop site-specific copper criteria. The Water Effect Ratio is
established for use with metals, including copper. The BLM process specified in the
proposed language is specifically for use with copper. Both processes are recommended
hy EPA to determine the effects of copper on aquatic life in a specific site. As the
commenter stated, while the BLM process uses several chemical and biological
parameters from a waterbady to predict toxicity, the WER process tests ambient water to
determine how arganisms react to it, determining whether the water is protective. Bath
approaches are EPA-approved processes, thus should prove effective to estahblish
protective site-specific criteria through the NPDES permitting process, rather than
through the lengthy process of rulemaking. DEP does not propose to use this streamlined
process for any other types of site-specific criteria revision. Regarding this provision, in
order to make it mare clear that the WER process described includes the procedure used
to develop site-specific capper criteria, DEP has added to 47 CSR 2 subdivision 8.5.a so
that it reads:

8.5.a. A site-specific numeric criterion may be established as part of the NPDES
permitting process using any of the following established methods: a Water Effect
Ratio study pursuant to the procedures described in U.S. EPA’s "Interim Guidance
on the Determination and Use of Water-Effect Ratios for Metals" {February 1994);
the Streamlined Water-Effect Ratio Procedure for Discharges of Copper (March
2001); a Biotic Ligand Model analysis pursuant to the procedures described in U.S.
EPA’s “Aguatic Life Ambient Freshwater Quality Criteria — Copper” {February

2007).

Regarding the need far DEP guidance on the number of sampling locations and sampling
events, as well as the need for DEP guidance in general throughout the development of
either WER or BLM criteria, DEP expects to work closely with permittees to develop these
criteria. Specifically, the Division of Water and Waste Management Water Quality
Standards Praogram and NPDES Permitting Program will work closely with the permittee to
ensure pratective site-specific criteria are developed.

AEP Comment 3: AFP recommends that DEP “conduct a cost impact analysis regarding how the
regulated community would be affected when these revised criteria are implemented.”

DEP Response: Please see DEP response to WVCA Comment 4.

AEP Comment 4: (labeled Comments C2-C4 in AEP comment letter) AEP states “DEP made no

attempt to evaluate the various criteria input variables” to determine if “the inputs were
technically valid and not over-protective” and “appropriate for implementation in West Virginia.”
AEP also objects to the use of a 20% relative source contribution (RSC) recommending the use of
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50% RSC. Additionally, AEP objects to the use of the 22g/day fish consumption rate used by EPA,
and to the “compounding effects of overly-conservative input variables.”

DEP Response: Please see DEP response to WVCA Comment 2. In addition, relative to the
recommendation to use an RSC of 50%, in the absence of scientifically defensible research
that would lead to a relative source contribution of 50%, DEP has chosen to go with the
NHANES determination of RSC values ranging from 20-80 percent, based upon available
exposure data.

Commenter: Buchanan Minerals (Comments pages 6-8)

Comment: Buchanan Minerals comments are similar in form and substance to comments made
by the West Virginia Coal Assaciation.

DEP Response: Please see DEP responses to comments made by WVCA.

Commenter: Copper Development Association {CDA) and GEI Consultants
(Comments pages 9-14)

CDA/GEI Comment: CDA and GE! Consultants encourage DEP to adopt the biotic ligand method
{BLM) for copper statewide, replacing the current hardness-based numeric criterion. However,
CDA and GEI Consultants acknowledge the site-specific approach may be more practical, but ask
that DEP considers adding a footnote to 47 CSR 2 Appendix E Table 1 noting the ability to use the
BLM for copper.

DEP Response: DEP has proposed to retain West Virginia's statewide hardness-based
copper criterion, and to add the biotic ligand model (BLM) for the establishment of a site-
specific copper criterion through the NPDES permitting process. West Virginia's statewide
copper criterion is protective of aguatic life, and takes into consideration the varying
toxicity of copper related to water hardness. The BLM approach gives permittees an
alternative method for establishing a protective copper concentration as it considers
several parameters which can affect copper toxicity an a site-specific basis. Because the
BLM method was adopted into U.S. EPA’s “Aquatic Life Ambient Freshwater Quality
Criteria — Copper” in 2007, use of the BLM method as an alternative approach is
encouraged for West Virginia permittees interested in establishing a site-specific copper
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criterion; however, DEP intends to also keep the statewide hardness-based copper
criterion.

Commenter: U.S. Environmental Protection Agency (Comments pages 15-19)

EPA Comment 1: Critical Design Flow for and Assessment of Human Health Criteria - EPA states
that “harmonic mean flow should be used to implement human health criteria in the calculation
of NPDES water quality-based effluent limits,” and that it “would be consistent with W. Va. Cade
§22-11-7b(c), which EPA approved on January 26, 2018.” EPA goes on to recommend “harmonic
mean flow be used ta implement human health criteria because, by and large, human health
criteria are designed to protect an individual over a lifetime of exposure, and so EPA attempts to
match the longest stream flow averaging period (i.e., harmonic mean flow) with the criteria which
is protective over a human lifetime.” However, EPA questions DEP’s proposal of changes to
footnotes 3 and 4 of Appendix E, and recommends using geometric mean for assessment of
human health criteria, as opposed to the “thirty-day average concentration” that DEP has
proposed. EPA’s reasaning for this recommendation is again the long-term exposure effects of
chemical water quality criteria.

DEP Response: Regarding DEP’s proposed changes to footnotes 3 and 4 of Appendix E,
the paint is well-taken that annual geometric mean would provide a more appropriate
assessment methodology than using a thirty-day average. The revised language for
footnotes 3 and 4 of 47 CSR 2 Appendix E Table 1 reads as follows:

3These criteria have been calculated to protect human health from toxic effects
through fish consumption, unless otherwise noted. Coreentration-Annual geometric
mean concentration not to be exceeded, unless otherwise noted.

* These criteria have been calculated to protect human health from toxic and/or
arganaoleptic effects through drinking water and fish consumption, unless otherwise
noted. Eercentratien-Annual geometric mean concentration not to be exceeded,
unless otherwise noted.

EPA Comment 2: Site-Specific Numeric Water Quality Criteria — in regards to DEP’s proposed
changes to site-specific revision of certain water quality criteria, including copper, EPA states that
such revision, “if finalized, is not a water quality standard subject to EPA review under CWA
§303(c), and that “as written, WVDEP’s addition of this process does not change the requirement
that for criteria, including site-specific criteria, to be effective for CWA purposes, they are required
to be individually approved by EPA under its CWA §303(c) authority.”
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DEP Response: DEP has propaosed to revise 47 CSR 2-8.5 ta provide permittees an
opportunity to use either the Water Effect Ratio for Metals or the Biotic Ligand Model for
copper through the NPDES permitting process. The BLM methed was adopted intc U.S.
EPA’s “Aguatic Life Ambient Freshwater Quality Criteria — Capper” in 2007, and is thus an
EPA-approved method for evaluating the potential effects of copper on localized aguatic
communities. The Water Effect Ratic has been an option since EPA’s publishing in 1994 of
the "Interim Guidance on the Determination and Use of Water-Effect Ratios for Metals.”
To ensure the WER approach can be used for copper, DEP is proposing to add language as
specified below to the proposed revision, to include reference to the “Streamlined Water-
Effect Ratio Procedure for Discharges of Copper” {(March 2001). Both the WER and the
BLM process are recommended by EPA to determine the effects of capper on aguatic life
in a specific site. While the BLM process uses several chemical and biological parameters
fram a waterbody to predict toxicity, the WER process tests ambient water to determine
how organisms react to it, determining whether the water is protective. Both approaches
are EPA-appraved processes, thus should prave effective to establish protective site-
specific criteria through the NPDES permitting process, rather than through the lengthy
process of rulemaking. DEP does not propose to use this streamlined process for any
other types of site-specific criteria revisian.

Furthermore, because both the BLM and WER process are complex and require planning
to implement properly, DEP expects to work closely with permittees to develop these site-
specific criteria. DEP intends to be involved at all stages of this process, offering guidance
on study plan including the number of sampling locations and sampling events, as well as
guidance in general throughout the development of these criteria. Specifically, the
Division of Water and Waste Management Water Quality Standards Praogram and NPDES
Permitting Program will work closely with the permittee to ensure the development of
protective site-specific criteria.

As EPA acknowledges, this revision does not constitute a water quality standard subject to
EPA review; indeed, given that both processes DEP is proposing are EPA-approved
methads, and given that EPA has the opportunity to review, comment, and object to each
NPDES permit, this approach should not also require EPA review and approval under CWA
§303(c). As revised, DEP proposed language for 47-2-8.5.a reads:

8.5.a. A site-specific numeric criterion may be established as part of the NPDES
permitting process using any of the following established methods: a Water Effect
Ratio study pursuant to the procedures described in U.S. EPA’s "Interim Guidance
on the Determination and Use of Water-Effect Ratios for Metals" {February 1994);
the Streamlined Water-Effect Ratio Procedure for Discharges of Copper (March
2001); a Biotic Ligand Model analysis pursuant to the procedures described in U.S.
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EPA’'s “Aguatic Life Ambient Freshwater Quality Criteria — Copper” {February

2007).

EPA Comment 3: New or Updated CWA §304(a) Criteria Recommendations — EPA states that per
40 CFR §131.20(a), “states are required to provide an explanation if not adopting new or revised
criteria for parameters for which EPA has published new or updated CWA §304(a) criteria
recommendations.” EPA lists recommended criteria which DEP has not proposed to adopt during
this triennial review, and notes that DEP will need to provide an explanation for each of these.

DEP Response: DEP has proposed to incarporate several of EPA’s 2015-recommended
human health criteria into West Virginia's Water Quality Standards. For any EPA-
recommended criteria that DEP does not end up adopting, DEP will provide explanation
when the final Legislatively-approved rule is submitted to EPA for CWA §303(c) approval.

Commenter: Gauley River Power Partners (Comments pages 20-21)

GRPP Comment: Gauley River Power Partners asks for “clarification of spawning area’ and
whether the Summersville tailwater is a ‘spawning area” within 8.29.2 and/or affording the
tailwater a site-specific water quality criterion for temperature relative to the upstream
impoundment would afford reasonable certainty that temperature limits could be achieved.”

DEP Response: DEP appreciates the comment; however, the comment involves language
that is beyond the scope of proposed revisians and, therefare, it would be inappropriate
at this time for the agency to make any changes to the rule related to this issue.

Commenter: Mission Coal Company (Comments pages 22-24)

Comment: Mission Coal Company comments are simifar in form and substance to comments
made by the West Virginia Coal Association.

DEP Response: Please see DEP responses to comments made by WVCA.

Commenter: Mountain State Carbon (Comments pages 25-37)

MSC Comment 1: MSC recommends the DEP preserve the currently-effective human health water
quality criteria, for the following reasons: MSC argues that states are not required to adopt the
Nationally Recommended Human Health Water Quality Criteria (NRHHWQC); that the 2015
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USEPA NRHHWQC are averly conservative; that USEPA failed to correct critical flaws and errors in
methodology in publishing its 2015 NRHHWQC,; that development of the USEPA NRHHWQC was
contraversial; that the DEP’s comments to USEPA of the May 2014 Draft NRHHWQC remain valid;
that the NRHHWQC do not consider state-specific data; and that regional states are not adopting
the NRHHWQC.

DEP Response: Regarding MSC comments that USEPA NRHHWQC are overly conservative
and controversial, please see DEP response to WVCA Comment 2.

In respanse ta MSC's comment that states are not required to adopt the NRHHWQC,
indeed states are not required to adopt EPA recommended criteria exactly as
recommended. However, states are required by Section 303(c)(1) of the Clean Water Act
to review criteria every three years, decide which recommended criteria they will adapt,
and decide whether they will modify the nationally-recommended criteria based on state
or region-specific data. This triennial review of water qguality criteria has led DEP to
commence this revision of 47 CSR 2, and to propose to update West Virginia’s human
health criteria.

In regards te DEP comments on the EPA Draft of NRHHWQC, May 2014, the following is an
excerpt from EPA’s response to DEP’s comments:

“...water gquality criteria developed by EPA under section 304(a) are based solely
on data and scientific judgments on the relationship between pollutant
concentrations and environmental and human health effects. Section 304(a)
criteria do not reflect consideration of economic impacts or the technological
feasibility of meeting pollutant concentrations in ambient water (EPA 822-R-15-
001).”

Although the issues raised by DEP in 2014 were technically valid, in many cases regulatory
practices related to the proposed human health criteria will not be affected. Effectively,
NPDES permittees are only able to submit analytical results in Discharge Manitaring
Reports (DMRs) that are within laboratory technological capabilities. Permittees will not
he penalized if a standard is set lower than analytical instrumentation is capable of
detecting nar will they be expected {or permitted) to submit results that are not within
technological capabhilities of that instrumentation. In a situation where standards are set
below what is achievable by current analytical technology, permittees are required to
submit data with detecticn limits that are achievable by the best available technology and
methodology and these data are used to assess compliance.

10
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Additionally, EPA points out that water quality standards are to be set based solely an
data and scientific judgements on the relationship between pollutant concentrations and
environmental and human health effects. Taking extraneous factors into account weuld
not be appropriate when setting these standards since the sole purpose of the standards
is to be protective of human health, and since they must be derived from scientifically
defensible data and studies that demonstrate that they are protective. DEP has
extensively reviewed EPA’s human health criteria calculation methodology and concur
that the recommended standards would be protective hased on the scientific information
that is available.

MSC Comment 2: MSC endorses DEP’s proposed revision to allow overlapping mixing zones for
human health water quality criteria, but suggests amending Subsection 5.2, to allow dischargers
to provide a demonstration which would allow an overlapping mixing zane, like the
demonstration now provisioned by subsection 5.2.j to waive the requirements of Subdivision 5.2.e
and Paragraph 5.2.h.2.

DEP Response: Please see DEP response to AEP Comment 1.

MSC Comment 3: MSC endarses the DEP’s proposed revision to adopt the harmonic mean flow as
the critical design flow to develop water quality-based effluent limits based on human health
water quality criteria.

DEP Response: Thank you for your comment.

MSC Comment 4: MSC endorses DEP’s proposed revision to alfow for development of site-specific
criteria for copper based on a biotic ligand model.

DEP Response: Thank you for your comment.

MSC Comment 5: MSC believes the “fiscal note” provided on page 2 of the revised WQS proposed
by DEP does not meet the requirements of West Virginia Administrative Procedures Act §29A-3-1.

DEP Response: Please see DEP response to WVCA Comment 4.

Commenter: Ohio Valley Environmental Coalition {OVEC) (Comments page 38)

OVEC Comment 1: OVEC urges DEP to adopt all 94 of the 2015 Nationally Recommended Human
Health Water Quality Criteria (NRHHWQC).

11
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DEP Response: Please see DEP response to WVRC Comment 6.

OVEC Comment 2: OVEC requests language to be added to 47 CSR 2 which would require the
“evaluation of potential human health impacts caused by cumulative effects and interactions
between different pollutants” in refation te the provision for overlapping mixing zones.

DEP Response: Please see DEP response to WVRC Comment 1.

OVEC Comment 3: OVEC asks that DEP apply a more protective method for calculating discharge
limits for pollutants known to have a short-term exposure risk, rather than using harmonic mean
flow.

DEP Response: Please see DEP response to WVRC Comment 4.

OVEC Comment 4: OVEC asks why the DEP “would choase to weaken water quality standards,”
and states the changes “only benefit the big industry polluters and not the public at large.”

DEP Response: The human health water guality standards revisions being proposed by
DEP will better protect the people of West Virginia. Designated uses related to human
health include the use of water for fishing, swimming and public water supply. DEP has
proposed revisions to human health uses in this triennial review which consider the most
recent and reliable scientific data to ensure West Virginia’'s water guality standards
protect an individual over a lifetime of exposure. This revision will make many of West
Virginia’s human health criteria more stringent than they currently are; in fact, of the
criteria revisions proposed, aver half of them are mare stringent than the criteria
currently in 47 CSR 2. DEP is tasked by W. Va. Code to propase rules which present
standards of water guality which “protect the public health and welfare, wildlife, fish and
aguatic life and the present and prospective future uses of the water for domestic,
agricultural, industrial, recreatianal, scenic and other legitimate beneficial uses thereof”
(W.Va. Code §22-11-7b{c)). The proposed revisions will do just that.

Commenter: West Virginia Municipal Water Quality Association (Comments pages 39-
40)

WVMWOQA Comment 1: WVMWQA states that “it makes na sense to permit point sources using
the harmonic mean flow and then assess instream water quality compliance based upan 7Q10
conditions.”

12
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DEP Response: DEP’s proposed change in regards to harmonic mean is consistent with
Legislative revisions made to W. Va. Code §22-11-7b(c) which state “far implementing
human health criteria for the protection of drinking water, the Secretary shall calculate
permit limits using the harmonic mean flow.” In addition, DEP has made changes to
Footnotes 3 and 4 of 47 CSR 2 which will provide duration for the assessment of human
health criteria by using an annual geometric mean concentration, which will allow
assessment to take into account bath high and low flow conditians. The revised language
for footnotes 3 and 4 of 47 CSR 2 Appendix E Table 1 reads as follows:

3These criteria have been calculated to protect human health from toxic effects
through fish consumption, unless otherwise noted. Cercentratier-Annual geometric
mean concentration not to be exceeded, unless otherwise noted.

4 These criteria have been calculated to protect human health from toxic and/or
arganaleptic effects through drinking water and fish consumption, unless otherwise
noted. Eereertratier-Annual geometric mean concentration not to be exceeded,
unless otherwise noted.

WVMWOQA Comment 2: WVMWQA requests changing footnotes 3 and 4 in Appendix E Table 1 to
read “annual average criteria concentration not to be exceeded.”

DEP Response: After some consideration, DEP has decided to change these two
footnotes ta better account for the long-term exposure duration of human health criteria.
Since human health criteria are designed to protect an individual over a lifetime of
exposure, it makes sense to use a langer duration. In addition, the use of a geometric
mean instead of the thirty-day average is more appropriate to account for long-term
exposure. The revised language far footnotes 3 and 4 of 47 CSR 2 Appendix E Table 1
reads as follows:

3 These criteria have been calculated to protect human health from toxic effects
through fish consumption, unless otherwise noted. Goneentration-Annual geometric
mean concentration not to be exceeded, unless otherwise noted.

4 These criteria have been calculated to protect human health from toxic and/or
arganaoleptic effects through drinking water and fish consumption, unless otherwise
noted. Cercentratier-Annual geometric mean concentration not to be exceeded,
unless otherwise noted.

13
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Commenter: West Virginia Rivers Coalition, along with Braxton Citizens’ Action, WV
Citizen Action Group, WV Surface Owners Rights Organization, Ohio Valley Environmental
Coalitien, League of Women Voters of WV, WV Highlands Conservancy, Mountain Lakes
Preservation Alliance, Indian Creek Watershed Association, Eight Rivers Council, Christians for the
Mountains, Mid-Ohio Valley Climate Action, Appalachian Mountain Advocates, and WV Council of
Churches_(Comments pages 41-45)

WVRC Comment 1: WVRC asks that DEP add language to 47 CSR 2 that addresses the issue of
evaluating the cumulative effects in NPDES permits of overlapping mixing zones, and the
“synergistic effects of pollutants on human health as a condition of the Secretary’s approval of
overlapping mixing zones.”

DEP Response: DEP will address the potential cumulative effects of any overlapping
mixing zones as they are permitted in the NPDES process. The Water Quality Standards
rule, 47 CSR 2, is charged with proposing rules which “protect the public health and
welfare, wildlife, fish and aguatic life and the present and prospective future uses of the
water for domestic, agricultural, industrial, recreational, scenic and other legitimate
beneficial uses thereof” (W.Va. Code §22-11-7b{(c)); as such, 47 CSR 2 does not typically
prescribe specific requirements of NPDES permits.

WVRC Comment 2: WVRC requests that DEP clarify “its interpretation of ‘this subsection” in 47
CSR 2 proposed Paragraph 5.2.h.5.

DEP Response: DEP received several such camments asking for clarification of the
subsection referred to in the propaosed language for paragraph 5.2.h.5. Because the
change made by WV Legislature does not preclude mixing zones from complying with all
other guidelines and conditions of mixing zones, as established in 47 CSR 2 Section 8.5.2,
paragraph 5.2.h.5 has been amended to read:

“5.2.h.5. Overlap one anather, except that the secretary may allow mixing zones
for human health criteria to overlap; provided, the overlapping mixing zones
comply with all guidelines and conditions of subsection 5.2 herein.”.

WVRC Comment 3: WVRC states DEP needs to “detail in its rulemaking how this signage
requirement is to be implemented, including specific language that must be posted,” and
recommends specific language to be used on such signage.

14
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DEP Response: DEP requires signage far each outlet in every NPDES permit issued. In any
future permits involving overlapping mixing zones, an additional condition will be added
specifying the additional requirements for signage pursuant to §22-11-7b(c). The Water
Quality Standards rule, 47 CSR 2, does not prescribe specific requirements of NPDES
permits.

WVRC Comment 4: WVRC states concern for the change to calculating critical design flow for
human health criteria using the harmonic mean, stating concern that “this change does not take
into account pollutants for which criteria are based on short-term exposures,” specifying nitrate
as an example.

DEP Response: Changing critical design flow to harmonic mean does not change the fact
that NPDES permits are written to establish water quality based effluent limits which
meet water guality criteria and protect all designated uses of the waterway. Whether the
criterion was developed to protect lang term ar short term exposures, the protective
water guality criterion will still be met either at the end of pipe, or at the edge of the
mixing zone. EPA stated in its approval letter for changes to W. Va. Code §22-11-7b(c)
based on HB2506, “The use of harmonic mean flow is consistent with EPA guidance in its
Water Quality Standards Handbook, Chapter 5 General Policies, EPA 820-B-14-004,
September 2014. EPA also indicated in the Federal Register notice announcing revisians to
the Agency’s methodology for deriving human health criteria in 2000 (65 FR 66443,
11,3.2000) that harmonic mean flow should be used to implement human health criteria
in NPDES permitting.”

WVRC Comment 5: WVRC states: “Our assumption at this paint is the West Virginia [fish
consumption] studies are not as extensive or comprehensive as the EPA studies,” and that they
therefore support EPA’s default consumption rates. WVRC alsa notes there is a “statewide fish
consumption advisory for all waterbodies within West Virginia,” and that using EPA’s fish
cansumption rate would give “the state’s residents a better chance at recovering these rivers and
streams so that it once again safe to eat the fish.”

DEP Response: DEP had a fish consumption study conducted by Responsive Management
in 2008 which specifically studied West Virginia residents’ fish consumption (Responsive
Management 2008). The survey was conducted with questions developed from the
direction and recommendations of EPA and the Food and Drug Administration (FDA), and
surveyed 1,687 WV residents, collecting infarmation frem each survey respondent
regarding their last 12 months of fish consumption of any kind from any source.
Respondents to the study specifically reported having eaten trout, tilapia,
catfish/bullhead, bass, panfish, and walleye/sauger. This includes fish purchased from a
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grocery store, caught fish, and fish eaten in restaurants. This study is technically valid and
appropriate for use in the calculation of human health criteria for West Virginia, and EPA
encourages the use of state-specific fish consumption data wherever possible. In fact, EPA
states in its Methadology for Deriving Ambient Water Quality Criteria for the Protection of
Human Health that their “four preference hierarchy is: {1) use of local data; (2) use of data
reflecting similar geography/population groups; (3) use of data from national surveys; and
(4) use of EPA’s default intake rates” (USEPA 2000). The Responsive Management study
uses local data to provide a fish consumption rate of 9.9 grams per day specific to the
population of West Virginia. This rate represents the 90th percentile of consumption of
freshwater fish for West Virginia adults 18 years of age and older. DEP has determined
this study to be the most appropriate to represent the fish consumption rates of West
Virginians, and it has been incorporated into these revisions to 47 CSR 2.

Regarding the statewide fish consumption advisary, while there is a general advisory given
from the West Virginia Department of Health and Human Resources (DHHR) for
consuming several species of fish from any waters in West Virginia due to the potential for
contamination from mercury and PCBs, and specific advisories for these pollutants plus
dioxin for particular waterbodies (DHHR 2018), DEP is not proposing to revise any of these
three criteria at this time. Additianally, EPA has not included any of these in its recent
revision of 94 human health criteria. Therefore, the proposed changes will have no effect
on this advisory.

WVRC Comment 6: WVRC recommends that DEP adopt all 94 criteria updates recommended by
EPA in the 2015 human health criteria update, citing neighboring states which “have chosen to
take this proactive approach.”

DEP Response: To date, DEP has never revised as many as 56 criteria changes during the
same review year; and in fact, in this revision, 4 additional phthalate criteria are being
proposed to replace the total phthalate criteria. This revision will make many of West
Virginia’s human health criteria more stringent than they currently are; in fact, of the 60
revisions proposed, over half of them are more stringent than the criteria currently in 47
CSR 2. The proposed criteria reflect only criteria which previously existed in 47 CSR 2,
adding no entirely new compounds to West Virginia's standards. All criteria being revised
have already been in WV standards for some time. If future needs call for the adoption of
the additional nationally-recommended criteria, they can be added during a subseguent
triennial review.
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